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Call a Spade a Spade: A Payment Notice
Cannot Retrospectively Become a Pay
Less Notice, Court Rules

Cash flow is the lifeblood of any construction project,
and it often turns on whether a Payment Notice or Pay
Less Notice was served on time and in the right form. In
Vision Construct Limited v Gypcraft Drylining
Contractors Limited EWHC 2707 (TCC), the Court was
asked to consider three potential ways a contractor that
missed its Payment Notice deadline might still avoid an
adverse “smash and grab” adjudication:

(a) The contract's payment schedule was unclear,

(b) Late notices had historically been tolerated, so it
would be unfair to enforce the deadline now (the legal
concept of estoppel), and/or

(c) The late Payment Notice should be treated
retrospectively as a valid Pay Less Notice.

On all counts, the Court said no.

Key takeaways:

e The Court will take a commercial common sense
approach when interpreting contractual payment
arrangements.

e Estoppel cannot be used to sidestep a clear
payment regime just because parties have been
lax about deadlines in the past. Fact-heavy
estoppel defences are unsuitable for Part 8
determination in any event.

e A document clearly labelled “Payment Notice”
cannot be argued to be a Pay Less Notice. Notices
must be interpreted plainly as they are presented.

Factual Background

Main contractor Vision Construct Limited (“VCL”)
engaged Gypcraft Drylining Contractors Limited
(“Gypcraft’) under a written subcontract dated 12
November 2020 incorporating JCT DBSub/C 2016 and
a bespoke payment schedule. The payment schedule
set out, for each cycle:

A “Sub-Contractor Submission Valuation Date”
The due date

The last date to issue the Payment Notice

The last date to issue any Pay Less Notice
The final date for payment

For Payment Cycle 23, Gypcraft submitted Interim
Payment Application 23 on 16 January 2023 for the sum
of £342,385.52. Under the payment schedule, the due
date was 28 January and the last date for a Payment
Notice was 2 February.

VCL issued a document labelled “Payment Notice” on 7
February 2023, five days late, certifying the sum of
£125,437.77 and paid that amount. VCL did not serve
any Pay Less Notice.

Gypcraft commenced a “smash and grab” adjudication
seeking the outstanding balance. The Adjudicator
decided that VCL's Payment Notice was out of time and
invalid. By section 110B(4) of the Housing Grants,
Construction and Regeneration Act 1996 (“the
Construction Act”), Gypcraft's application became the
notified sum and VCL owed the balance of
approximately £216,947.75 plus interest.

Legal Arquments

VCL issued Part 8 proceedings to resist enforcement of
the Adjudicator's Decision. It raised three main
arguments:

1. Invalid payment mechanism

The payment schedule referred to a “Sub-Contractor
Submission Valuation Date” and then listed other dates,
but did not expressly identify an “Interim Valuation Date”
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for Application 23 within the meaning of the JCT
provisions. VCL said this meant the subcontract did not
contain a compliant payment mechanism, so the
Scheme for Construction Contracts should apply
instead. On that footing, Gypcraft's Application 23 was
not made “in accordance with the contract” and could
not operate as a valid notified sum under section
110B(4).

2. Estoppel by convention

VCL had frequently served late Payment Notices on
earlier cycles, and Gypcraft had nevertheless treated
those as effective. VCL contended that this course of
dealing meant both parties shared an assumption that
late notices would be treated as valid, creating an
“estoppel by convention” so that Gypcraft could not then
insist on strict compliance and rely on the lateness of
Payment Notice 23.

3. The Payment Notice should be treated as a Pay
Less Notice

VCL argued that even if the 7 February document was
late as a Payment Notice, it should still take effect as a
Pay Less Notice because it stated the sum VCL
considered due, was supported by or referred to a
breakdown of that sum, and was served before the
contractual deadline for any Pay Less Notice.

Held

The claim was heard by Adrian Williamson KC sitting as
a Deputy High Court Judge. He dismissed VCL’s claim
on all points and left the Adjudicator’s award intact, for
the following reasons.

Was the subcontract payment mechanism so
unclear that the Scheme had to step in?

The Court rejected this argument as an overly technical
attack on what was, in substance, a clear and workable
timetable that had been used by the parties for previous
cycles without difficulty. Calling the first date a
“Sub-Contractor Submission Valuation Date” instead of
‘Interim Valuation Date” did not make the regime
unworkable or non-compliant.

Applying a commercial, common-sense approach, the
Judge held that where the mechanism works in practice
and has been operated by both parties, one of them
cannot later say it is fatally defective simply to avoid an
adverse adjudication.

Was Gypcraft “estopped by convention” from
relying on the late notice?

The Court set out the classic elements of estoppel by
convention: a shared assumption on which both parties
acted, communicated or clearly acquiesced in, and
relied on by the party asserting the estoppel such that it
would be unjust or unconscionable to depart from it.

On the facts, VCL came nowhere close to meeting this
test. A handful of late notices was just as consistent with
poor administration as with a settled convention that
time limits did not matter, and there was no evidence
that VCL consciously relied on any such convention
when sending Payment Notice 23 late. To allow
arguments of this nature would undermine Parliament’s
intention of promoting cash flow within the construction
industry.

In any event, Part 8 is intended for cases where there is
no substantial dispute of fact, not for questions of
unconscionability that would need witness evidence and
factual testing. VCL’s estoppel case was therefore both
weak on the merits and ill-suited to Part 8.

Can a late Payment Notice be treated as a Pay Less
Notice instead?

Payment Notices and Pay Less Notices are distinct
creatures under the Construction Act. Each must plainly
say what it is and do the job the statute requires. In this
case, the document was headed "Payment Notice,"
clearly presented itself as such, and explicitly stated the
basis of its sum in an attached breakdown. The Judge
had no doubt that the document was exactly what it said
it was —a Payment Notice. Re-characterising it as a Pay
Less Notice after the event would be "entirely artificial"
and undercut the statutory regime.
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Since the document was late as a Payment Notice and
there was no separate Pay Less Notice, Gypcraft's
application stood as the notified sum.

Comment

This case confirms what many tend to forget — deadlines
are deadlines. If a payer fails to serve a valid Payment
Notice or Pay Less Notice on time, the payee’s
application for payment becomes payable in full as the
notified sum. The Court is not interested in clever
workarounds and will not re-engineer a clear contractual
timetable simply because one party faces an adverse
“smash and grab” outcome.

The wider lesson is that parties cannot use estoppel or
technical arguments about payment mechanisms to
sidestep the statutory and contractual regime. If you
miss the deadline, you are usually better off paying, then
running a separate true value adjudication if you believe
the value is wrong.

This article contains information of general interest about current legal issues but does not provide legal advice. It is
prepared for the general information of our clients and other interested parties. This article should not be relied upon in
any specific situation without appropriate legal advice. If you require legal advice on any of the issues raised in this
article, please contact one of our specialist construction lawyers.
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